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WILL THE CHILD ABDUCTION TREATY BECOME MORE "ASIAN"?
A FIRST LOOK AT THE EFFORTS OF SINGAPORE AND JAPAN TO
IMPLEMENT THE HAGUE CONVENTION
COLIN P.A. JONES*
I. OVERVIEW
The Hague Convention on the Civil Aspects of International Child
Abduction' (the "Convention") provides a mechanism for locating and returning
children "wrongfully" removed from or retained outside of their jurisdiction of
habitual residence, a problem that most commonly arises in the breakdown of an
"international" marriage. The Convention seeks to protect the welfare of the
children involved by deterring and remedying unilateral action by one parent. Put
simply, the treaty is based on the assumption that the interests of children should
be evaluated by courts in the jurisdiction where they have been residing, rather
than the one in which they may have just gotten off a plane. As noted in one early
gloss,
the problem with which the Convention deals-together with all the
drama implicit in the fact that it is concerned with the protection of
children in international relations-derives all of its legal importance
from the possibility of individuals establishing legal and jurisdictional
links which are more or less artificial. In fact, resorting to this
expedient, an individual can change the applicable law and obtain a
[favorable] judicial decision .... 2
In order to protect disruptions to the lives of children by preventing this type
of forum shopping, the Convention "places at the head of its objectives the
restoration of the status quo, by means of 'the prompt return of children
wrongfully removed to or retained in any Contracting State.' 3
*Professor, Doshisha Law School; Life Member, Clare Hall, University of Cambridge. This paper is
based on an unpublished Working Paper written as a visiting fellow at the Asian Law Institute at the
National University of Singapore. The author thanks the ALI for the fellowship that made the
underlying research possible, as well as the extremely helpful guidance and feedback of Professors Wai
Kum Leong and Debbie Siew Ling Ong of the NUS Faculty of Law. Gratitude is also extended to the
Singapore Central Authority and the Family Division of the Singapore Courts for their assistance. This
article is for my wonderful little Thalia.
1. Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980, T.1.A.S. No.
11670, 1343 U.N.T.S. 89 [hereinafter Convention].
2. Elisa Pdrez-Vera, Explanatory Report on the 1980 Hague Child Abduction Convention, in
HCCH PUBLICATIONS, ACTS AND DOCUMENTS OF THE FOURTEENTH SESSION (1980), TOME IlI: CHILD
ABDUCTION 426, 429 (1982), available at http://www.hcch.net/uploadlexpl28.pdf
3. Id.
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A country that joins the Convention commits to establishing a central
authority to facilitate the return of abducted children and providing a prompt
judicial process for realizing their return.4 In principle, a return must be ordered if
a child has been removed in violation of "rights of custody" in the child's
jurisdiction of habitual residence if those rights were being exercised at the time of
removal.s Under the Convention, parties must also facilitate the exercise of rights
of access between contracting states. Most academic and professional interest in
the treaty, however, appears focused on rights of custody and the return process, as
will be the case in this article too.
A map of the world showing Convention ratifying nations as of the end of the
first decade of the 2 1s" century would portray a very "Western" treaty regime.' At
the time of writing, virtually every country and territory in Europe, North and
South America as well as Australia and New Zealand had ratified the Convention.8
By contrast only a handful of African nations had done so. Asian countries seem
particularly under-represented, given their importance in terms of population and
economic development. Of the small number of Asian jurisdictions that were
parties to the Convention as of 2009, two (Hong Kong and Macao) achieved their
contracting status due to colonial legacies.' 0  The two other Asian "early
adopters"-Sri Lanka and Thailand (acceding in 2001 and 2002)-are still both
developing nations that have not yet been able to establish treaty relations with all
of the other parties.
4. Convention, supra note 1, arts. 1, 6, 7.
5. Id. art. 12.
6. Id. art. 21.
7. The author is cognizant that terms such as "Western" and "Asian" are problematic both in
terms of generating subjective associations and being geographically imprecise, particularly with
respect to nations such as Turkey or Israel. Nonetheless, a detailed exposition of such semantic issues,
however, is beyond the scope of this article.
8. See Status Table. Convention of 25 October 1980 on the Civil Aspects of International Child
Abduction, HAGUE CONF. ON PRIVATE INT'L L.,
http://www.hcch.net/index_en.php?act=conventions.status&cid=24 (last updated Mar. 10, 2014)
[hereinafter Status Table] (listing current status of countries contracting with the Convention).
9. Id. As of February 2014, the only African jurisdictions that had become contracting states
were: Burkina Faso, Morocco, South Africa, Gabon, Guinea, Lesotho, Mauritius, Seychelles, and
Zimbabwe. Id.
10. Hong Kong and Macao have been parties to the Convention in their capacities as Special
Administrative Regions of China since 1997 and 1999, respectively, pursuant to continuation
arrangements put in place when they ceased being colonies of the United Kingdom and Portugal,
respectively. Id. (scroll down to China in Status Table, follow "D, N" hyperlink in last column of row
for China).
I1. Id. By its terms, the Convention is open to signature between states that were members to the
Hague Conference on Private International Law at the time of its Fourteenth Session in 1980 when the
Convention was adopted. Convention, supra note 1, art. 37. Other states may join, but their accession
must be accepted by other contracting states for treaty relations to arise between those two states. Id.
art. 38. Japan was a member of the Hague Conference in 1980 while Singapore remains a non-member.
See Status Table, supra note 8 (listing Japan as a member and Singapore as a non-member).
288 VOL. 42:2
2014 WILL THE CHILD ABDUCTION TREATY BECOME MORE "ASIAN"?
Having acceded in 2010,12 Singapore could be described as the first
"advanced" or "developed" Asian nation to have independently joined the
Convention. It was followed by Korea in 2012 and Japan in 2014.' Japan's
ratification comes after years of high-level lobbying by Western governments and
media condemnation of its status as a "black hole" for parental child abduction
from which no child has ever been returned through the Japanese judicial
14process.
With more countries in Asia joining the Convention the time may be ripe to
consider whether they will cause it to become more "Asian" (whatever that means)
in the way it is implemented and interpreted. This article will briefly compare and
contrast the implementation regimes of Japan and Singapore as well as the relevant
features of the two country's family law systems before suggesting a preliminary,
highly tentative conclusion.
II. JAPAN AND SINGAPORE COMPARED AND CONTRASTED
Japan is one of Asia's largest countries in terms of both GDP (almost $6
trillion) and population (almost 128 million as of 2010).'1 Compared to many
neighboring countries its population is highly heterogeneous in terms of ethnicity,
country of birth, language, educational background, and other elements of cultural
identity.' 6 The Japanese practice a variety of religions including various forms of
Buddhism, Shintoism, and Christianity, all of which coexist peacefully.'" Such
minority populations as do exist in Japan represent a very small percentage of the
population overall.' 8
Of the 700,214 marriages recorded in Japan in 2010, 30,207 (4 percent) were
between Japanese and foreign nationals.' 9 Of the 1.071 million children born in
that year, almost 21,966 (2 percent) were born in households with one non-
12. Id.
13. Id. (listing the ratification date for Japan as Jan. 24, 2014, and Korea as Dec. 13, 2012).
14. See, e.g., Daphne Bramham, Japan is Black Hole for Abducted Children, VANCOUVER SUN,
Aug. 17, 2013,
http://www.vancouversun.com/news/Daphne+Bramham+Japan+black+hole+abducted+children/879958
3/story.html; Mark Willacy, Japan Vows to Close Child Abduction Black Hole, AUSTL. BROADCASTING
CORP. NEWS (May 22, 2012), http://www.abc.net.au/news/2012-05-22/japan-child-
abductions/4025242.
15. Data: Japan, WORLD BANK, http://data.worldbank.org/country/japan (last visited June 2,
2014).
16. The World Factbook: Japan, CENT. INTELLIGENCE AGENCY,
https://www.cia.gov/library/publications/the-world-factbook/geos/ja.html (last updated May 30, 2014).
17. See id.
18. At the end of 2011 there were slightly over 2 million registered foreign residents in Japan.
Press Release, For Number of Foreign Residents in the 2011 Year-End Current (Preliminary), Japan
Ministry of Justice Immigration Bureau (Feb. 22, 2012), available at
http://www.moj.go.jp/nyuukokukanri/kouhou/nyuukokukanri04 00015.html. Chinese, Filipinos, and
Koreans accounted for over two thirds of this number. Id.
19. Statistic Tables, JAPAN MINISTRY OF HEALTH, LAB. & WELFARE (Dec. 1, 2011),
http://www.mhlw.go.jp/toukei/saikin/hw/Jinkou/suiil0 (follow hyperlink for 1119 or "Marriage" PDF).
289
DENV. J. INT'L L. & POL'Y
Japanese parent. 20 In total, 252,617 children in Japan experienced the divorce of
their parents in 2010.21 Of 251,378 divorces in the same year, 18,968 (7.5 percent)
22were "international," with one spouse being non-Japanese. As these statistics
make clear, most instances of divorce or other forms of parental separation in
Japan are strictly "domestic," with those involving a non-Japanese spouse or parent
being a very small minority.
Although economically Japan's peer-the seventh richest country in the
world on a GDP per capita basis-Singapore is quite small in terms of territory
(697 km2) and population (5.46 million in 2013).23 Furthermore for historical
reasons it is demographically more complex than Japan, with an ethnic Chinese
majority (approximately 74.2 percent) as well as significant minorities of Malay
and Indian extraction (13.3 percent and 9.2 percent respectively).24  This
complexity is reflected in the nation's four official languages (English, Mandarin,
Malay, and Tamil).25 Singapore's culture also encompasses a variety of very
different religious traditions and includes a significant Muslim community for
which a formally recognized separate system of family justice exists, as discussed
later.26
As a center of international business and finance, a significant proportion of
Singapore's population consists of transient "expats" and other categories of
temporary workers. 27 Of Singapore's population of almost 5.4 million in 2013,
3.31 million were citizens and a further 0.53 million were permanent residents.28
The remaining 1.55 million-28 per cent of the total-were classified as "non-
residents," a category comprising foreigners working, studying, or living in
Singapore but not having permanent residence (and excluding tourists and short-
term visitors).29
In 2012 Singapore recorded 27,936 marriages and 7,237 divorces and
annulments.3 0 Twenty-one percent of marriages3 ' and 12.9 percent of divorces in
that year were characterized as "inter-ethnic". 32 The same year saw 42,663 live
20. Id. (follow hyperlink for thi4 or "Births" PDF).
21. Id. (follow hyperlink for W or "Divorce" PDF).
22. Id.
23. The World Facibook: Singapore, CENT. INTELLIGENCE AGENCY,
https://www.cia.gov/library/publications/the-world-factbook/geos/sn.html (last updated May 30, 2014).
24. Id.
25. Id.
26. See infra note 92 and accompanying text.
27. See DEP'T OF STATISTICS SING., POPULATION TRENDS: 2013, at 1 (2013) [hereinafter SING.
POPULATION TRENDS: 20131, available at
http://www.singstat.gov.sg/publications/publicationsandpapers/population and population-structure/
population2013.pdf.
28. Id. at I tbl.1.1.
29. Id. at 1.
30. DEP'T OF STATISTICS SING., STATISTICS ON MARRIAGES AND DIVORCES: REFERENCE YEAR
2013, at xi (2014) [hereinafter SING., STATISTICS ON MARRIAGES AND DIVORCES].
31. Id. at 8.
32. Id. at xi (672 divorces under the Women's Charter and 268 under the Muslim Law Act). Note
that because of Singapore's colonial legacy, it has a complex make-up of ethnic groups-primarily
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births. Of the marriages in 2011, a full 39.4 percent were between a Singaporean
citizen and a non-citizen, with 31.1 percent of children being born to such
couples. 34
Because of the demographic complexity of its population and families,
Singapore courts are well-acquainted with cases involving an international
component. In fact, CX v CY (discussed later), one of the Singapore Court of
Appeal's most important custody cases, involved a dispute between a father, a
Dutch national, and a mother, a Singapore national.35
In connection with the Convention, Singapore may prove to be special in
primarily being a source of outbound cases. As of March 2013, Singapore's
Central Authority had dealt with four outbound cases against one inbound.36 This
ratio is consistent with research by Professor Debbie Ong on pre-Convention
international cases, which identified twenty-two outbound cases to only four
inbound.37 By May of 2013, Singapore's High Court had decided an appeal in the
first litigated instance of a return order, the case of BDUv BDT, which is discussed
in more detail below.38
At the time of writing, Japan had ratified the Convention with the
implementing legislation (discussed below) going into effect April 1, 2014.39 At
least one pre-ratification legislative analysis of the Convention points out that most
outbound cases from Japan would likely involve Asian wives of Japanese men
returning to their home countries (i.e., non-signatory states such as China or the
Philippines), cases in which Japan's status as a party would be of little benefit. 40
III. RIGHTS OF CUSTODY IN JAPAN AND SINGAPORE
Having explored the statistics, let us turn to law. Under the Convention, an
abduction or retention is "wrongful" (and therefore likely subject to return
proceedings) if it is "in breach of rights of custody" in the child's country of
Chinese, Malay, and South Asian-that remain clearly defined. See supra note 25 and accompanying
text. Statistics describing marriages as "inter-ethnic" would thus pick up marriages between members of
these ethnic groups in addition to "international" unions between (for example) a Caucasian husband
and a Singaporean wife of any ethnicity. SING., STATISTICS ON MARRIAGES AND DIVORCES, at 106.
33. SING. POPULATION TRENDS: 2013, supra note 27, at vi.
34. PRIME MINISTER'S OFFICE, MARRIAGE AND PARENTHOOD TRENDS IN SINGAPORE 5 (2012),
available at
http://www.nptd.gov.sg/content/dam/nptd/Occasional%20Paper/o20on%20MP%2OTrends%20_For/o2
OMedia%2OBriefing%2028%2OJun%202012 w/o20annex.pdf.
35. See infra notes 122-28 and accompanying text.
36. These numbers are derived from a presentation given to the author by the Central Authority of
Singapore in March 2013.
37. Debbie S. L. Ong, Parental Child Abduction in Singapore: The Experience of a Non-
Convention Country, 21 INT'L J.L. POL'Y & FAM. 220, 223 (2007).
38. See infra Part IV.A.2.
39. Status Table, supra note 8. For information about the Japanese implementing statute for the
Convention, see infra note 186 and Part IV.B of this paper.
40. Ryota Kaji, "Shinkokuka suru kokusaiteki na ko no tsuresari mondai to h5gu jfyaku" 326
Ripp6 to Ch~sa 51, 60 (2012) (published by the secretariat of the House of Councilors, one of the
houses of the Japanese parliament).
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habitual residence, if such rights were being exercised at the time.41 This section
will focus on trying to develop an understanding of what "rights of custody" might
mean within the context of Japanese and Singaporean family law.
A. Japan: Parental Authority and the Family Register System
1. The Family Register System
Before discussing concepts such as "custody" it is necessary to first
understand a system that forms the basic framework of Japanese family law, the
koseki seido or family (or "household") registration system-a nationwide register
of family units.42 Unlike many countries where an official document certifying a
particular event (e.g., a birth or marriage certificate or court decree) is used as
evidence of a legally-significant family relationship, in Japan this would be
established by submitting an official extract of the family register instead.43 Rather
than merely being a record of a specific event, the family register presents a
snapshot of familial relationships at the time the extract was produced." It thus
shows not only a marriage and the birth of children, but a subsequent divorce as
well. An extract will thus show whether a child has been born out of wedlock.
Through its interaction with the rules of the Civil Code, the locus of parental
authority will also be readily apparent from the register. Since the locus of
parental authority (discussed below) is inexorably linked with marital status, a
family register extract may be important for purposes of proving authority to take
legal acts on a child's behalf (such as when applying for a passport).
Several features of the family registration bear noting. First, it is inherently
nationalistic: only Japanese citizens have family registries.45 A foreign spouse or
parent will be recorded in the register of their Japanese spouse or children, but
non-Japanese residents of Japan do not themselves have a family register.46 Thus,
while procedures have been developed to deal with non-Japanese family members,
41. Convention, supra note 1, art. 3.
42. KOSEKI HO [Family Register Act], Act No. 224 of 1947 (Japan).
43. Japan's Family Registry System, EMBASSY OF THE UNITED STATES: TOKYO, JAPAN,
http://japan.usembassy.gov/e/acs/tacs-family-registry.html (last visited Feb. I1, 2014).
44. Id.
45. Japanese citizenship is based primarily on parentage rather than place of birth. KOKUSEKI HO
[Nationality Law], Act No. 147 of 1950, art. 2, http://www.moj.go.jp/ENGLISH/information/tnl-
01.html (Japan). The family register shows parentage and thus is a source of proof of citizenship,
though this gives rise to a chicken-egg type problem because it is only proof of citizenship if non-
Japanese citizens are excluded. There is no language in the Family Register Act specifically limiting it
to Japanese citizens, yet this becomes apparent from Articles 6 and 16 of the Act which mandate the
preparation of a register for each married couple and their children except in the case of people who
marry foreign nationals, in which case the Japanese spouse is to be registered in the same manner as an
unmarried individual. Family Register Act, arts. 6, 16 (Japan).
46. Id. art. 49, para. 2, no. 3 (mandating special indications when registering a child having a
foreign parent). KOSEKiHO SHIKO KISOKU [Ordinance for the Enforcement of the Family Register Act],
Jud. Order No. 94 of 1947, art. 36(2) (Japan) (requiring the nationality of a foreign spouse to be
indicated in the notations section of a Japanese person's family register).
292 VOL. 42:2
2014 WILL THE CHILD ABDUCTION TREATY BECOME MORE "ASIAN"?
they are essentially a "work-around" for an overall system that assumes a family
composed of Japanese citizens.
Second, in its historical context the family register is probably best
understood as existing primarily to facilitate dealings between a family on the one
hand, and government agencies or other third party actors on the other.47 It may
thus be helpful to think of the family register as performing a function analogous to
a real estate title register, which discloses legally pertinent information about a
particular tract of land for the benefit of people who might wish to transact in
connection with it. In fact, a person's family register was once essentially a public
document that could be seen by and accessed without their knowledge or consent,
until access was significantly restricted through a 1976 amendment to the Family
Register Act.48  Official family register extracts remain a basic form of identity
document.
Just as with a title registry, the family register only contains a limited number
of data fields, and since one of the purposes is to clarify the state of family
relationships for the benefit of third parties, ambiguity is kept to a minimum. Just
as a title register reflects the details of a piece of land, and whether it is subject to a
47. As described by Shfhei Ninomiya, one of Japan's leading scholars of family law, the first
national family register system established in 1871 primarily as a means of implementing taxation,
conscription, and peacekeeping rather than a system of identification. Shuhei Ninomiya, Kojildhd no
hogo to koseki kokai gensoku no kentO [The protection of personal information and the public family
register principle], 304 RITSUMEI HOGAKU 238, 240 (2006). In fact, the current system has its roots in
the traditional "ie" (household) system that was formalized in the Meiji-era Civil Code and continued to
define a basic feature of Japanese society until the family law portions of the Civil Code (and
corresponding parts of the Family Register Act) were heavily amended during the post-war American
occupation. See MIKIHIKO WADA, IE SEIDO NO HAISHI [The abolition of the household system] 129
passim (2010) (referencing characterizations of the ie system as a component of the militarist state).
Prior to these reforms, family and society were organized around "households" rather than individuals,
and would typically be more extensive than the nuclear family. See id. Under this system the head of
the household was a legally-recognized status usually accorded only to men and in which was vested a
broad range rights and duties, including control over household property and the ability to veto
marriages by junior members of the household. See id. The register system would thus identify not only
who had the authority to dispose of family property, but also who was responsible for the junior
members and could be the person responsible for implementing government policy (such as the
household) within the household. In this last respect in particular, the ie system has been characterized
as forming the base of the pyramid of the pre-war militaristic state, at the apex of which was the
emperor. See id. See also MINPO [MINPO] [Civ. C.] 1896, arts. 732-65 (Japan), translated in Civil Code
(Part IV and Part V), JAPANESE L. TRANSLATION,
http://www.japaneselawtranslation.go.jp/law/detail/?id=2058&vm=04&re=02&new-l (last visited June
10, 2014) (provisions defining the rights and duties of the head of the household that are no longer
present in the current Civil Code). Needless to say, this system of family ordering was inherently
discriminatory, with heads of households having superior legal status over junior family members and
males generally being given precedence over females in various respects. The ie system that was thus
incompatible with the gender equality and other equal protection mandates included in the post-war
Japanese constitution and was essentially deleted from the Civil Code and the Family Register Act. See
MIKiHIKO WADA. Nonetheless, remnants of the system remain in the current system, including the
register system, which remains based on married couples (a smaller "household") rather than
individuals.
48. Shfhei Ninomiya, supra note 47, at 239.
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mortgage or other encumbrances or conditions that are legally significant to
potential buyers or lenders, but does not show whether the house is in good
condition, has a nice view, or is occupied by rent-paying tenants; the family
register would show that a man and woman are legally married and have children
but not the fact that they have not cohabitated for years and may already be in
other relationships.
The most important feature of the family register for purposes of this article,
however, is that the locus of parental authority over a child is readily evident from
the family register, whereas care and control, access rights, maintenance
obligations, and other matters commonly decided in the course of a divorce, are
not. 49 Moreover, the courts may approach disputes of a type that potentially affect
the relationship between the family and the rest of society (divorces and other
changes in personal status that would appear in the family register) differently
from those which only involve the people within a family relationship (who the
children live with and so forth).o
Third, the family register is based primarily on the common consensual
family transactions such as marriage, most divorces, and even adoptions. Marriage
is at the heart of the system; even if celebrated at an elaborate ceremony with many
witnesses, a marriage does not take legal effect unless it has been registered at the
appropriate local government office."' Doing so results in a new family register
being established in the name of one of the newlyweds. 52 Marriage in Japan is thus
quite easy-it simply involves filing paperwork with a local government office.53
49. Family Register Act, arts. 76-85 (Japan) (provisions on registrations relating to divorce,
parental authority, and adoption of minor children).
50. For example, Professor Noriko Mizuno gives a very good description of the high degree of
autonomy traditionally accorded to family units and the minimal degree to which the law has intervened
in internal family affairs, even after postwar reforms and even in order to protect weaker family
members from stronger ones. Noriko Mizuno, Kokenryoku ni yoru kazoku he no kainyu [Intervention
in families by state power], in Shakaihosei, Kazoku hosei ni okeru kokka no kainya [Intervention by
state power in systems of social security law and family law] 159, 164-70 (Noriko Mizuno ed., 2013).
She describes Japan as having a "powerless" family law system. Id. at 169. In other spheres Japan's
Supreme Court has traditionally been reluctant to see the exercise of judicial power being extended to
resolving disputes between members of "social sub-units" (bubun shakai), such as religious
organizations and universities. For example, in considered a leading constitutional case on the subject
of the judicial power, the Supreme Court declined to resolve a financial dispute between a religious
organization and its members that sprang from the provenance of a religious artifact. Saiko Saibansho
[Sup. Ct.] Apr. 7, 1981, 35 SAIKO SAIBANSHO MINJi HANREISHU [MINSHO] 1369 (Japan), available at
http://www.courts.go.jp/english/judgments/text/1981.4.7-1976.-O-.No..749.html. Similarly, the court
refused to become involved in a dispute over a university's decision not to award credits to students for
a class, since the dispute did not have any significant relationship to the "general legal order of civil
society." Saik6 Saibansho [Sup. Ct.] Mar. 15, 1977, 31 SAIKO SAIBANSHO MINJI HANREISHU [MINSHuI
234 (Japan).
51. MINPO [MINPO] [Civ. C.] art. 739 (Japan). For a translation for the familial section of the code
see Book IV Relatives, YALE L. SCH.,
http://www.law.yale.edu/rcw/rcw/jurisdictions/ase/japan/japanciv code.htm (last visited June 5,
2014).
52. MINPO [MINPO] [Civ. C.] art. 750 (Japan). Note that because the family register is tied to
nationality rather than location, it is possible for Japanese persons to get married anywhere in the world
294 VOL. 42:2
2014 WILL THE CHILD ABDUCTION TREATY BECOME MORE "ASIAN"?
It is similarly easy to get a consensual divorce. In fact, Japan may be one of
the easiest places in the world to get a divorce if both spouses want it.54 Such a
divorce can be accomplished merely by submitting paperwork in the same manner
as a marriage.55 Approximately 90 percent of divorces in Japan are accomplished
this way.56 Having children does not complicate the process, since all that is
required is for the parties to indicate in the paperwork which one of them will have
parental authority over which children after divorce.57  These arrangements are
reflected in the family register.58 In 2011, amendments to Article 766 of the Civil
Code added a requirement that divorcing parents must make arrangements for
child support and access, but this is only reflected in the divorce paperwork
through the addition of a "check-box" asking whether such arrangements have
been made.59 The authorities accepting such a filing do not look at the substance
of such arrangements and they are outside the scope of the register system in any
case.
Together with Singapore and practically every other country on Earth, Japan
is a party to the U.N. Convention of the Rights of the Child ("CRC"). 60 Under
Article 3(1) of the CRC, the best interests of children must be a primary
consideration in all actions concerning children taken by the governments of
contracting states.61 Whether this mandate is being satisfied in Japan, through a
system by which the great majority of divorces are given effect by the government
(for Japanese law purposes) by filing the necessary paperwork with consular officials in the country
where they reside. The same is true of consensual divorces.
53. In fact, it is so easy that local governments have had to develop an ad hoc method of
preventing fraudulent divorces (particularly easy in a country where most legal documents are executed
with a seal rather than a signature) by allowing spouses to file a notice requesting that divorce filings
not be accepted without the notice being withdrawn by the filing party in person. Mikiko Otani, Fujuri
Todoke: A Valuable Insurance Policy if Your Marriage is on the Rocks, JAPAN TIMES, Apr. 23, 2013,
http://www.japantimes.cojp/community/2013/04/23/how-tos/fujuri-todoke-a-valuable-insurance-
policy-if-your-marriage-is-on-the-rocks.
54. Id.
55. MINPO [MINPO] [Civ. C.] art. 763 (Japan).
56. Annual Changes in Divorce, JAPAN MINISTRY OF HEALTH, LAB. & WELFARE,
http://www.mhlw.go.jp/toukei/saikin/hw/jinkou/tokusyu/rikonl0/01.html (last visited Feb. 13, 2014)
[hereinafter Annual Changes in Divorce].
57. MINPO [MINPO] [Civ. C.] art. 819 (Japan); KOSEKI HO [Family Register Act), Act No. 224 of
1947, art. 76 (Japan).
58. Family Register Act, arts. 76-77 (Japan).
59. See, e.g., Mainichi Shinbun, Kaisei minp6 rikongo no ybikuhi, oyako menkai torikeme
nakutemo todokede juri [New Civil Code: Filings being accepted with no agreement on post-divorce
child support and visitation] (2012). Notwithstanding the introduction of this system, many divorcing
parents have been submitting paperwork without checking the box and local government offices have
been accepting them. Id.
60. United Nations, Multilateral Treaties Deposited with the Secretary-General, Convention on the
Rights of the Child (Nov. 20, 1989),
https://treaties.un.org/pages/ShowMTDSGDetails.aspx?src=UNTSONLINE&tabid=2&mtdsgno=IV-
I l&chapter-4&lang-en#Participants (last visited June 3, 2014) (Somalia, South Sudan, and the United
States being the only states not to ratify the convention).
61. Convention on the Rights of the Child art. 3(1), Nov. 20, 1989, 1577 U.N.T.S. 3 [hereinafter
CRC].
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without any supervision of the post-divorce arrangements, for the children affected
is debatable.
Only when one of the persons in a marriage does not want to get a divorce, or
the couple is unable to agree upon the terms (the most important of which may
often be who "gets" the children), would proceedings be brought in a family
court.62 However, Japanese family courts operate on a "mediation first" principle
for divorce and child custody proceedings, meaning that the parents may be
required to participate in a number of court-sponsored mediation sessions before
they are allowed to proceed on to seek a judicial divorce.63 The majority of cases
brought to court are resolved through this process, yet the end result is still based
on whatever the parties can be convinced to agree upon, including arrangements
relating to children. 64 Put another way, even in most of the cases in which courts
do get involved, they do so by providing a forum for mediation (or "conciliation"),
meaning their primary objective is to "broker a deal" rather than furthering any
particular policies or clearly-defined rules of law (such as the desirability of
preserving parent-child contact after divorce).
Article 770 of Japan's Civil Code only provides limited grounds for granting
a judicial divorce. 65 Courts have traditionally interpreted them as requiring one
party (and not the party bringing the action) to be culpable, meaning that failure to
agree upon a mediated divorce can mean years of litigation.66 Since most parties
settle before the proceedings reach this point, judicial resolutions in which a judge
makes the final decision regarding divorce and the allocation of parental authority
thus represent a very small percentage, approximately 1 percent of the total. 67
62. See MINPO [MINPOJ [Civ. C.] art. 766 (Japan).
63. KAJi JIKEN TETUZUKIHO [Family Case Procedure Act], Act No. 252 of 2011, art. 277 (Japan)
(mandates that certain types of family disputes be submitted first to family court mediation before more
formal proceedings). This mediation process is also sometimes called "conciliation" since interactions
between the parties are intermediated by the court, with a judge resolving many issues (though not the
divorce and allocation of parental authority) through a decree if the mediation is unsuccessful.
SUPREME COURT OF JAPAN, GUIDE TO THE FAMILY COURT OF JAPAN 17 (2013), available at
http://www.courts.go.jp/english/vcms _f/20130807-I.pdf See also Domestic Relations Cases, SUPREME
CT. JAPAN,
http://www.courts.go.jp/english/judicialsys/domestic relations/domestic index/index.html#01 (last
visited Feb. 7, 2013).
64. According to Ministry of Health, Labour and Welfare statistics (the most recent year for which
official statistics on types of divorce appear to be available), approximately 88 percent of divorce were
cooperative with the remainder resolved through court involvement. Annual Changes in Divorce, supra
note 56. However, of those that were brought to court, the great majority were resolved either through
mediation (conciliation) before the commencement of formal litigation or settlement afterwards (9.7
percent and 1.4 percent respectively). Id.
65. MINPO [MINPO] [Civ..C.] art. 770 (Japan).
66. Until 1987 Japanese courts effectively refused to grant divorces in suits initiated by the party
"at fault" (for example, a spouse leaving the marital home to be with a lover). Since a Supreme Court
ruling in that year signaled a change of direction, courts have moved towards granting divorces if the
marriage has irretrievably broken down. See Taichi Kajimura, Dai 770j5 [Article 770], in KtHONHO
KOMENTARU-SHINZOKU [Basic Law Commentaries-Relatives] 110-113 (lchiro Shimazu & Tadaki
Matsukawa eds., 2008).
67. Annual Changes in Divorce, supra note 56.
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Finally, even if a divorce and determination of parental authority does result
from court involvement, whether through mediation, settlement, or judgment, the
results are ultimately reflected in the family register by filing with the register
authorities. 68 This is a feature of the Japanese system that is easily overlooked yet
potentially important in cross-border custody disputes. Foreign courts may attach
great importance to whether their decrees will be given effect in Japan. However,
because of the family register system, there is unlikely to be any need for a
Japanese parent to ever produce a divorce or custody decree in the course of
raising a child in Japan, since who has parental authority is readily apparent from a
family register extract.
2. Parental Authority and Custody
Under Japan's Civil Code, minor children are subject to the "parental
authority" (shinken) of their parents.69 Parental authority is exercised jointly by
both parents during marriage and solely by one parent after divorce, or in the case
of children born and raised out of wedlock, in which case the mother has parental
authority by default. 70
Parental authority has a number of components that are set forth over several
articles of the Civil Code. These include: the right and duty to care for and educate
the child (Article 820), the authority to determine where the child should reside
(Article 821), the right to reasonably discipline the child (Article 822), and the
right to permit the child to work and manage his or her property (Articles 823 and
824). ' Article 825 makes it clear that the objection of one parent having parental
authority to legal acts on behalf of the child conducted by the other have no effect
on the validity of such acts.72
Under the Civil Code, joint parental authority is only possible during
marriage: only one parent may be vested with it after divorce.73 A corollary of this
requirement is that a husband and wife both nominally retain parental authority
until a divorce takes place, even if they have been separated for many years, during
which time one parent may not even be able to see their child if the other parent
does not allow it.
As noted above, divorcing parents are now also required to make
arrangements for who should have "custody" over the child and other matters
relating to child custody (including access) and to take the best interests of their
children into account when doing so, with a court making such determination if the
parents are unable to agree.74 The term "custody" is taken from the Japanese
government's official translation of the Civil Code but should be treated with
68. KOSEKI HO [Family Register Act], Law No. 224 of 1947, art. 76 (Japan).
69. MINPO [MINPO] [Civ. C.] art. 818 (Japan). The age of majority in Japan is 20. Id. art. 4.
70. Id. arts. 818-19.
71. Id. arts. 820-24.
72. Id. art. 825.
73. Id. art. 819.
74. See CRC, supra note 61, art. 3.
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caution. The Japanese term is kango, which is also rendered as "care" in the
Japanese government's translation of Article 820 of the code.7 5  This article
describes parental authority as including the right and duty to care for and educate
children. Although the Civil Code clearly defines parental authority in terms of
parental rights and duties, academic theory and court practice has moved in the
direction of interpreting these provisions in terms of parental responsibilities rather
than rights.
Possibly because of the length of judicial divorce proceedings, during the
pendency of which parental authority nominally remains with both parents, courts
have developed a practice of making pre-divorce determinations relating to the
custody of the children,77 notwithstanding the fact that title of Article 766 clearly
refers to custody matters after divorce.7 8  Such dispositions might include
designating one parent as sole custodian and ordering child support and access (or,
as is often the case, explaining why no access has been ordered).79 In this way, the
court essentially allocates some of the components of parental authority to one
parent, while leaving both parents jointly vested with the remainder until divorce.80
Although based on the wording of the Civil Code, custody (kango) is but one of a
number of enumerated components of parental authority. A parent who is awarded
sole custody effectively gains almost exclusive decision making authority over all
aspects of the child's life, including where the child will live and go to school and
even whether the other parent will be excluded from their life.' Custody
arrangements are not reflected in the family register. What is meant by "rights of
custody" under Japanese law for purposes of the Hague Convention is not
immediately clear, as is discussed in more detail below.
75. MINPO [MINPO] [Civ. C.] art. 820 (Japan).
76. E.g., COLIN P.A. JONES, KODOMO NO TSURESARI MONDAI [THE CHILD ABDUCTION PROBLEM]
(2011). This is consistent with the trend in many other jurisdictions-including Singapore-which have
moved away from conceptualizing "custody" in terms of parents' rights, as discussed below.
77. Colin P.A. Jones, In the Best Interest of the Court: What American Lawyers Need to Know
About Child Custody and Visitation in Japan, 8 ASIAN-PAC. L. & POL'Y J. 166, 215-18 (2007)
[hereinafter Jones, In the Best Interest of the Court].
78. MINPO [MINPO] [Clv. C.] art. 766 (Japan).
79. See Jones, In the Best Interest of the Court, supra note 77, at 216-17, 227-39. Note, however,
that almost everything written about family court procedure-including the preceding works by the
author-predates the new Family Case Proceeding Act which took effect on January 1, 2013. See, e.g.,
Kaji jiken tetuzuki h5 no seko wo mukaete [About the Implementation of the Family Case Proceeding
Act], SUPREME CT. JAPAN, http://www.courts.go.jp/vcms_1f/2412kouhou.pdf (last visited Feb. 8, 2014)
(undated explanatory memo published on the Japanese court website). While it is too early to evaluate
the effect of this new procedural regime, it is expected to provide greater procedural protections than
existed before.
80. It is possible to "split" parental authority after divorce, with one parent receiving "custody"
and the other having parental authority (such as having the child remain on the family registry and
retaining sole authority to manage property and take legal acts on the child's behalf). Jones, In the Best
Interest of the Court, supra note 77, at 215-18. This is a fairly rare compromise that is occasionally
ordered by courts, but typically only when both parties agree to it. Id.
81. See MINPO [MINPOI [Civ. C.] arts. 820-25 (Japan).
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3. Parental Authority and the Courts
Both the family register system and the Civil Code predate the current
Japanese Constitution, though the family law provisions of the Code were heavily
updated during the American occupation to render them consistent with the new
charter.8 2 Furthermore, the judiciary in modem (post-Meiji) Japan can be said to
have played a much more limited role in family affairs than it has in common-law
systems such as Singapore. For example, Japanese courts do not appear to
exercise broad wardship jurisdiction over children of the type that has long been
inherent to common law courts (see discussion of Singapore below).
Furthermore, as is suggested by the system of consensual divorces described
above, together with a similar consensual system of establishing and terminating
adoptive relationships, the Japanese system has long accorded a broad degree of
autonomy to individual families in managing their internal affairs, treating the
family as a single legal social unit for many legal purposes.83 As a result, for much
of its history the Japanese judiciary has refrained from interfering in internal
family matters. 84  This may be changing, yet is a reflection of the much more
limited understanding of "the judicial power" in Japan, with courts declining to
become involved in disputes taking place within identifiable units of society,
whether religious organizations, academic institutions, or family units. If one
thinks of the courts as simply one part of a governance structure that is charged
with "keeping the peace" and the courts perform their role by resolving disputes
between members of society, it is arguably more efficient to limit coverage to
disputes that effect relationships between components rather than between
individuals.ss
B. Complex Simplicity--Singapore's "Law ofParenthood"
Unlike Japan, which has historically based many of its laws and legal
institutions on continental European models, Singapore has inherited a legal
82. Compare KOSEKI HO [Family Register Act], Act No. 224 of 1947 (Japan), and MINPO
[MINeo] [Civ. C.] (Japan), with NIHONKOKU KENPO [KENPO] [CONSTITUTION] (Japan), translated in
The Constitution of Japan, PRIME MINISTER & His CABINET,
http://www.kantei.go.jp/foreign/constitution and government ofjapan/constitutione.htmI (last
visited Feb. 8, 2014).
83. This can be traced back to the broad powers granted to the head of the household under the old
Civil Code before the ie system was excised from it. See discussion supra note 47.
84. See, e.g., Noriko Mizuno, supra note 50, at 164-69. Mizuno refers to the broad discretion
granted to heads of household under the system and notes that the Supreme Court played an important
role in protecting the weaker party (usually the wife) in post-war families through its policy of refusing
to grant judicial divorces to the party at fault. Id. Note, however, that even this protective role was
performed primarily by judicial inaction rather than assertive intervention.
85. As was recently explained to the author by a veteran Japanese lawyer, the problem for
implementing the Convention in Japan is that its family law is based on the principle that in marriage
1+1=1. By contrast, in Western nations the equation is 1+1=2. By this he meant that the legal systems
in those countries are better equipped for dealing with claims between family members since the law
still treats them as individual legal units compared to Japanese family law, which is set up to deal only
with whole numbers. See discussion supra note 47.
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system deeply rooted in the English system of common law and equity. Long
before Singapore's independence in 1965, it was established that the English law
of guardianship of infants applied in the territory, and that the Singapore courts
were vested with the same equitable powers of the Court of Chancery in
connection with the welfare of children.86 Singapore courts continue to refer to
English and other common law precedents, including certain Acts of Parliament
that remain through the Application of English Law Act.87  The Women's
Charter," one of Singapore's principal family law statutes, has "its origins in
English law, particularly the UK Matrimonial Causes Act 1973."8 As we shall
see, the High Court of Singapore referenced appellate court rulings in the United
Kingdom, Australia, and New Zealand in issuing its first decision under the
Convention. 90
This is not to say that Singapore has slavishly followed English practice,
particularly in the field of family law where modifications were required to reflect
local conditions. In the past, common law rules of inheritance rooted in
monogamy and English notions of legitimacy had to be reevaluated in light of the
various forms of polygamy recognized under the customary laws of some of the
territory's principal ethnic communities. 9' While these customary rules have been
mostly eliminated, today, Singapore still retains a separate system of Islamic law
and a Syariah Court (and board of appeals) for its Muslim minority community
under the Administration of Muslim Law Act ("AMLA").92
To consider what "rights of custody" mean in Singapore, it is necessary to
look at the country's laws of custody and guardianship. Unfortunately, this area of
the country's jurisprudence has been described as a "maze" 93 and being in a state
of "confusion." 94 The description of Professor Debbie Ong may be a bit more
accurate: "The law on custody of children is both simple and complex." 95
86. In re Sinyak Rayoon & Anor [1885-18901 04 K.Y. 329 (Sing.), discussed in CASES HEARD
AND DETERMINED IN HER MAJESTY'S SUPREME COURT OF THE STRAITS SETTLEMENTS (1808-1890)
726 (James William Norton Kyshe ed., Sing. & Straits Printing Office, 1890); In re the Intended
Marriage between Lee Keng Gin & Catherine Wong Kim Lan [1935] SSLR 7, microfilmed on Christian
Chinese Couple May Now Marry, SING. FREE PRESS, July 19, 1935, at 3.
87. See Application of English Law Act (Cap. 7A, 1994 Rev. Ed. Sing.) §§ 2-3.
88. Women's Charter (Cap. 353, 2009 Rev. Ed. Sing.) § 3.
89. Compare id., with Matrimonial Causes Act, 1973, c. 18 (Eng.).
90. See infra Part IV.A.2.
91. See, e.g., LEONG WAi KUM, PRINCIPLES OF FAMILY LAW IN SINGAPORE 87-148 (1997)
[hereinafter PRINCIPLES OF FAMILY LAW IN SINGAPORE] (discussing Chinese, Hindu, and Christian
customary law in pre-independence Singapore; in particular note the discussion at 87-88 of the famous
Six Widows Case of 1867 in which a Singapore court had to reconcile Chinese polygamy with
monogamy-based common law principles of legitimacy and inheritance).
92. Admin. of Muslim Law Act (Cap. 3, 2009 Rev. Ed. Sing.).
93. 11 HALSBURY'S LAWS OF SINGAPORE 1 130.463 (2006).
94. Leong Wai Kum, Restatement of the Law of Guardianship and Custody in Singapore, 1999
SING. J. LEGAL STUD. 432, 432 (1999).
95. Debbie Ong Siew Ling, The Next Step in Post-Divorce Parenting, 17 SING. ACAD. L.J. 648,
648 (2005).
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First, the complexity: at the time of writing Singapore had not adopted a
comprehensive statute governing children and the parent-child relationship
comparable to the U.K.'s Children Act 1989. The primary source of statutory law
governing the parent-child relationship remains the Guardianship of Infants Act 96
(the "GOIA"), which has its origins in a colonial-era ordinance. 97 Because the
GOIA speaks primarily in terms of "guardianship," it seems common to refer to
guardianship and custody together. To avoid confusion, however, this article will
refer only to "custody".
The GOIA is effectively supplemented by the Women's Charter, and the
AMLA, which provide rules for child custody determinations in connection with
marital actions for non-Muslims and Muslims, respectively." Due to the limits on
the powers of the Syariah Court, however, it is both possible and common for
Muslims to seek orders from the secular family court under the Women's Charter
in parallel with divorce proceedings in the Syariah Court. 99 Unlike these two
statutes, which are concerned primarily with marriage, annulment, and divorce, the
GOIA applies to all children in Singapore regardless of the faith or marital status
of their parents or the pendency of marital proceedings.' 00 Thus, while the
Women's Charter taken in isolation appears to only anticipate courts making
dispositions regarding children ancillary to marital proceedings, other custody
actions come within the ambit of the GOIA.'0
The term "custody" is not defined in any Singapore statute and its meaning in
case law has changed over time, generally moving away from a "rights based"
concept. The Women's Charter is said to have been highly progressive, both in
declaring mothers and fathers to be equal as parents, but also in espousing the
"modern idea of a parent owing responsibility towards his or her child necessarily
[that] rendered obsolete the old common law idea of a parent having rights over the
child." 02 This primacy of parental responsibility rather than parental rights has
been built upon by Singapore's courts and now applies throughout Singapore
law.lo3 As described by Professor Wai Kum Leong, one of Singapore's leading
family law scholars:
From the 1960s, the law in Singapore expects married, unmarried,
separated or divorced parents (a) to view their child as someone towards
whom they owe responsibility, (b) the responsibility should be
96. Guardianship of Infants Act (Cap. 122, 1985 Rev. Ed. Sing.) §§ 3-8.
97. PRINCIPLES OF FAMILY LAW IN SINGAPORE, supra note 91, at 542.
98. Women's Charter (Cap. 353, 2009 Rev. Ed. Sing.) § 125; Admin. of Muslim Law Act (Cap. 3,
2009 Rev. Ed. Sing.) §§ 52(3)(c), 53(2)(b).
99. Admin. of Muslim Law Act § 35A(1)-(2) (Sing.); see also Ahmad Nizam bin Abbas, The
Islamic Legal System in Singapore, 21 PAC. RIM L. & POL'Y J. 163, 175 (2012).
100. See Guardianship of Infants Act §§ 3, 8 (Sing.).
101. Id. §§ 7(4), 14.
102. Wai Kum Leong, A Communitarian Effort in Guardianship and Custody of Child After
Parents' Divorce, in THE INTERNATIONAL SURVEY OF FAMILY LAW 375, 378 (Andrew Bainham &
Barthazar A. Rwezaura eds., 2006).
103. Id.
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discharged co-operatively with the other parent and/or guardian and (c)
for the purpose of achieving the welfare of the child.104
Thus, even the statutory provisions of the GOIA, the Women's Charter, and
the AMLA relating to custody should be regarded as being based on a "moral
view" of parenthood. As posited by Professor Leong:
It is not the law that bestows authority on a parent over his or her
child. A parent naturally, from the way society is organized around
family units, possesses and exercises authority over his or her child.
The law accepts that parental authority is unlimited in scope. A parent
must be able to do everything necessary to discharge his or her
responsibility to care for and nurture the child. The law merely
recognizes a parent's authority so that his or her exercise of it is
lawful. os
Accordingly, even the law of guardianship is considered as being limited to
court interventions that do not directly undermine parental authority or, to use the
more modem term, parental responsibility. 06 According to Professor Leong, the
law of custody in Singapore should be viewed as something separate from what
she refers to as the much greater "law of parenthood." "It bears noting that the law
of parenthood that regulates the parent-child relationship contains all the principles
necessary for optimal regulation [of the upbringing of a child by her parents]. It is
this area of law, rather than the law of guardianship and custody . .. that should ...
regulate . . . parents."'
0 7
Thus, although the term "custody" is still used in Singapore, it is in many
ways an outdated notion that is of only secondary importance to a court charged
with advancing the welfare of children. Here we can turn to the simplicity in
Singapore's law of custody: everything that is done by a court or other government
institutions must advance the child's welfare. In other words, "[c]oncem for the
welfare of the child is ubiquitous in the law in Singapore relating to children."'
08
As already noted, the paramountcy of the welfare of children is a basic
principle of the CRC.'09 Both the Women's Charter and the GOIA also contain
provisions regarding the application of this principle in court proceedings.o"0 Most
recently a 2011 amendment to the Children and Young Persons Act added a
general declaration that "the parents or guardian of a child . . . are primarily
104. Leong Wai Kum, Parental Responsibility as the Core Principle in Legal Regulation of the
Parent-Child Relationship, in SAL CONFERENCE 2011: DEVELOPMENTS IN SINGAPORE LAW BETWEEN
2006 & 2010, at 244, 246 (Yeo Tiong Min et al. eds., 2011) [hereinafter Leong Wai Kum, Parental
Responsibility].
105. LEONG WA! KUM, ELEMENTS OF FAMILY LAW IN SINGAPORE 259 (2007) [hereinafter
ELEMENTS OF FAMILY LAW IN SINGAPORE].
106. Leong Wai Kum, Parental Responsibility, supra note 104, at 249-50.
107. ELEMENTS OF FAMILY LAW IN SINGAPORE, supra note 105, at 341.
108. Id. at 255.
109. CRC, supra note 61, pmbl., art. 3.
110. Women's Charter (Cap. 353, 2009 Rev. Ed. Sing.) § 124; Guardianship of Infants Act (Cap.
122, 1985 Rev. Ed. Sing.) § 3.
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responsible for the care and welfare of the child . .. and they should discharge their
responsibilities to promote the welfare of the child ....
However, insofar as Singapore's law of guardianship is founded in the
equitable powers of English courts to intervene when doing so is in the best
interests of a child, the paramountcy principle could thus be said to predate any
ordinance, statute, or treaty on the subject."l Moreover, unlike Japan, the
principle supersedes even the agreement of both parents, as noted in a recent article
by two Singapore family court judges:
The paramount concern of the Court in family disputes cases or in cases
involving children directly or indirectly is the welfare and best interests
of the child and this consideration is entrenched in the laws of Singapore
and cannot be circumvented by the desires of the parties under any
situation.'' 3
The judicial focus on children is further reflected by Singapore family court
practices such as requiring non-adversarial mediation and family counseling so that
all divorcing parents can be made aware of the potential impact on their
children.' 14
The shift away from common law "rights-based" notions of custody towards a
welfare-based "law of parenthood" has been reflected in the fact that Singapore
courts no longer treat custody as a form of judicial empowerment of one parent at
the expense of the other. This was illustrated by L v L, a leading case from 1997 in
which the court held that a mother who had been awarded sole custody over her
111. Children and Young Persons Act (Cap. 38, 2001 Rev. Ed. Sing.) § 3A(a). A similar mandate
directed at parents in general was added to Art. 820 of Japan's Civil Code in 2011. Colin P.A. Jones,
Upcoming Legal Reforms: A Plus for Children or plus ca change?, JAPAN TIMES (Aug. 9, 2011),
http://www.japantimes.co.jp/community/2011/08/09/issues/upcoming-legal-reforms-a-plus-for-
children-or-plus-ca-change/#.UvQRWSTn IU. In the case of Japan, however, there are no statutory
provisions that can be said to be positively implementing provisions of the CRC relevant to the subject
of custody, including Articles 7, 8, 9, and 11.
112. See ELEMENTS OF FAMILY LAW IN SINGAPORE, supra note 105, at 352. For example, in a 1935
judgment a Singapore court overruled a father who had refused to give his consent to the marriage of
his minor daughter because he did so for reasons related to his own faith rather than his daughter's best
interest. In re the Intended Marriage between Lee Keng Gin & Catherine Wong Kim Lan [1935] SSLR
7, microjilmedon Christian Chinese Couple May Now Marry, SING. FREE PRESS, July 19, 1935, at 3.
113. RICHARD MAGNUS & WONG LI TEIN, THE ROLE OF JUDICIAL PROCESS IN CHILD PROTECTION:
A SINGAPORE PERSPECTIVE 6 (2005), available at
http://app.subcourts.gov.sg/Data/Files/File/eJustice/Archives/ISPCANPaper.pdf.
114. See Children's Issues, STATE CTS. SING.,
https://app.subcourts.gov.sg/family/page.aspx?pageid=6432 (last updated Mar. 8, 2014) (general
disclosure on child custody and related proceedings showing counseling and resolution conferences as
part of the process); The Child Programme, SUBORDINATE CTS. SING.,
https://app.subcourts.gov.sg/family/page.aspx?pageid=45944 (last updated Oct. 15, 2010) (a new, child
focused resolution process with a heavy focus on counseling and non-adversarial proceedings). Among
other things, Article 50(3A) of the Women's Charter requires a court to order mediation and/or
counseling in connection with divorce proceedings. Ellen Lee, The First Meetings and Overview of
Matrimonial Proceedings, in THE ART OF FAMILY LAWYERING 6, 10 (Michelle Woodworth Cordeiro
ed., 2013).
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child was nonetheless not free to unilaterally change the child's surname without
the knowledge or consent of the father.
There is also now a presumption that joint custody will usually be in the best
interests of children in most cases.' 6 This has gone beyond a mere system of
"permissive" joint custody, in which courts allowed it if the parents appear
cooperative, to one where courts have even ordered it notwithstanding
"tremendous bitterness and hatred between" the parents. " Under current practice,
an order of sole custody is only deemed appropriate when it is found to be in the
child's best interests that the non-custodial parent be excluded from his or her
life." 8
That "custody" may have become unimportant is further illustrated by the
comparatively recent practice of courts sometimes not issuing any custody order at
all. In the groundbreaking case of Re Aliya Aziz Tayabali, the High Court declined
to issue any custody order-a so-called "no custody order"-despite competing
petitions from both sides." 9 In the absence of a formal custody decree, both
parents "continue to be regulated by the default law, ie, the law regulating
parenthood." 20 The "no custody order" approach has been both recommended and
praised by academics and would be consistent with the approach adopted by the
U.K.'s Children Act 1989, Section 1(5), which declares that courts should not
make orders unless doing so will be better for the child, rather than not making any
order at all.12 1 As discussed below, however, how a Singapore "no custody order"
115. See L v L [1996] 2 SLR (R) [529], [530] (Sing.).
116. ELEMENTS OF FAMILY LAW IN SINGAPORE, supra note 105, at 354; Michelle Woodworth et
al., Custody, Care and Control and Access, in THE ART OF FAMILY LAWYERING, supra note 114, at 44,
47.
117. See AL v ALK [2010] SGHC [255], 1 28 (Sing.), available at
http://www.commonlii.org/sg/cases/SGHC/2010/255.html (discussed in Leong Wai Kum, Parental
Responsibility, supra note 104, at 237); CX v CY [2005] 3 SLR (R) [690], [2005] SGCA [37], 1 38
(Sing.), available at http://www.singaporelaw.sg/sglaw/laws-of-singapore/case-law/free-law/court-of-
appeal-judgments/12650-cx-v-cy-minor-custody-and-access-2005-3-slr-690-2005-sgca-37 ("We would
emphasise [sic] that recent decisions have been inclined towards making joint or no custody orders due
to the need to ensure that the child becomes attached to both parents. The idea behind joint or no
custody order is to ensure that neither parent has a better right over the child and that both have a
responsibility to bring the child up in the best way possible. Similarly, the child has a right to the
guidance of both his parents.").
118. Woodworth et al., Custody, Care and Control and Access, supra note 116, at 46-47 ("Such an
order [of sole custody] is the exception to the rule (even when the child's parents have an acrimonious
relationship), because it unnecessarily deprives the child of one parent's involvement in the major
aspects of his or her life. Sole custody orders are only made in exceptional circumstances; for instance,
where one parent physically, sexually or emotionally abuses the child, or where the relationship of the
parties is such that co-operation is totally impossible and the lack thereof is harmful to the child."
(citing CXv CY [2005] 3 SLR (R) at [24], [29], [38] (Sing.))).
119. See Re Aliya Aziz Tayabali [1992] 3 SLR (R) [894], [894-95] (Sing.).
120. LEONG WAl KUM, ELEMENTS OF FAMILY LAW IN SINGAPORE 311 (2d ed. 2012).
121. See, e.g., Debbie S. L. Ong, Making No Custody Order: Re G (Guardianship of an Infant),
2003 SING. J. LEGAL STUD. 583, 583 (2003) (referring to the issuance of no custody order as "brilliantly
sensible"); ELEMENTS OF FAMILY LAW IN SINGAPORE, supra note 105, at 338 (praising the use of "no
custody orders").
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should be interpreted in connection with "rights of custody" under the Convention
does not yet appear to have been addressed.
In 2005, the Court of Appeal of Singapore issued its decision in the case of
CX v CY,122 which has become one of the most important Singapore cases on the
subject of child custody.123 In it, the court confirmed that the idea of joint parental
responsibility is "deeply rooted in [its] family law jurisprudence." 24  More
importantly, it used the case as an opportunity to announce a new direction: "[Iln
line with the outlook that parental responsibility is for life, the time was right for us
to expressly endorse the concept of joint parenting. We believe that, generally,
joint or no custody orders should be made, with sole custody orders being an
exception to the rule." 25
In expressing a preference for joint parenting while declining to favor joint
custody or no custody, the Court of Appeal noted that "the practical effects of a 'no
custody order' and a 'joint custody order' are similar where a 'care and control
order' has been made." 26 As to when joint custody should be awarded as opposed
to no custody, the Court of Appeal indicated that the latter result would be
preferred "where there is no actual dispute between the parents over any serious
matters relating to the child's upbringing." 27
Shortly after CX v CY was decided, it was also endorsed by the Appeal Board
of the Syariah Court, which declared that
we are of the view that the Muslim law on custody of children as
administered under the [AMLA] is no different from that set out in CX v
CY. We say this because under both Muslim and the civil law the
interest or welfare of the child is the paramount consideration.128
Therefore, Singapore's laws of custody can essentially be considered uniform
regardless of the faith involved.
A slightly cynical interpretation of these developments might be that courts
have merely redefined custody so that it means less. It is generally accepted that in
Singapore today the "battlefield" has moved from custody to care and control and
access.129 "Care and control" refers to which parent the child should live with, and
122. CXv CY[2005] 3 SLR [690] (Sing.).
123. See, e.g., ELEMENTS OF FAMILY LAW IN SINGAPORE, supra note 105, at 359 (describing the
decision as "significant").
124. CXv CY [2005] 3 SLR 126.
125. Id.1124.
126. Id. 1118.
127. Id.
128. LEONG WAi KUM, ELEMENTS OF FAMILY LAW IN SINGAPORE 316 (2d ed. 2012) (citing Zaini
bin Ibrahim v Rafidah binte Abdul Rahman (Appeal Case No. 26/2006)). See also Ahmad Nizam bin
Abbas, supra note 99, at 175 n.93.
129. Debbie Ong, Family Law, 12 SING. ACAD. L. ANN. REV. SING. CASES 298, 301 (2011). "Our
development now mirrors more closely that in England where, although custody or 'parental
responsibility' is no longer an arena for parental disputes, the contests for residential order and contact
orders continue to be tricky." Debbie Ong & Valerie Thean, Family Law, 8 SING. ACAD. L. ANN. REV.
SING. CASES 229, 235 (2007).
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which parent "make[s] the small decisions that are needed for daily living."' 30 In
this sense it is similar to "custody" as used in the Japanese Civil Code.
However, care and control is different from Japanese custody and from
Singaporean notions of custody in that it does not empower a parent to make major
decisions about the child without involving the other parent.' 3 ' Unlike custody,
with respect to which courts can order joint custody or refrain from making a
custody order at all, a care and control order in favor of one parent is generally
required when they divorce or separate.132  Furthermore, joint care and control
orders are still rare, though one scholar has identified a recent trend towards their
increase. 133 At the time of writing it was reportedly common for both parents to
have joint (or "no") custody and thus be expected to participate and cooperate in
all major decisions in the child's life, while only one parent would have care and
control with the other having access.134
In regards to access in Singapore, little needs to be said other than that
"convincing evidence" is required before a court will deny a parent reasonable
access to his or her child.' 35 To the extent cross border access is also considered in
the best interest of the child, courts can generally be expected to allow it also.136
With Singapore having moved away from "custody" as a primary concern in
judicial determinations, particularly in the sense of being a "rights-based" notion,
one might reasonably wonder what "rights of custody" means for purposes of the
Convention. On this point it may actually be useful to look at the country's
criminal law for further guidance.
130. ELEMENTSOF FAMILY LAW IN SINGAPORE, supra note 105, at 354 (emphasis added).
131. Id.
132. Id.
133. See, e.g., Ong, Family Law (2011), supra note 129, at 301.
134. See Woodworth et al., Custody, Care and Control and Access, supra note 116, at 48.
135. 11 HALSBURY'S LAWS OF SINGAPORE 1 130.515 (2006), citing Tay Ah Hoe (mw) v Kwek Lye
Seng (unreported), Div Pet No 3080 of 1995 (Sing.). "[Within the law of guardianship and custody] a
parent [who] does not live with . . . her child, it has become common to expect that . . . she will get an
order that gives reasonable access to the child." ELEMENTS OF FAMILY LAW IN SINGAPORE, supra note
105, at 355 (emphasis added). See also Debbie Ong Siew Ling & Valerie Thean, Family Law, 2 SING.
ACAD. L. ANN. REV. SING. CASES 224, 236 (2002) ("In Sumathi d/o Boominathan v Kathiravan
(Divorce Petition 6009977/2001, DC, unreported dated 30.4.2002), a father was given overnight access
to his four-year-old daughter despite the mother's fears that the child may be exposed to violence and
fears that being apart from the mother overnight may cause the young child some trauma.").
136. See BG v BF [2007] 3 SLR (R) [2331, [2007] SGCA [32] (Sing.), available at
http://www.singaporelaw.sg/sglaw/laws-of-singapore/case-law/free-law/court-of-appeal-
judgments/I 3189-bg-v-bf-2007-3-slr-233-2007-sgca-32 (concerning a dispute between two non-
Singapore parents). One area for further research would be the question of whether Singapore's
geographical condition has any impact on child custody resolutions. Given its small size, in cases
involving parents who both reside in Singapore, the determination of which parent has care and control
is unlikely to greatly impact the frequency with which the other parent is able to exercise rights of
access. Thus, the type of dispute which might arise in a strictly domestic case in a much larger
jurisdiction (Texas, or Japan, for example) may only arise in Singapore in cases involving a prospective
international relocation by one parent.
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Unlike in some other states that are party to the Hague Convention, such as
the United States or Canada, Singapore does not have provisions in its Penal Code
or other statues making it a crime for a parent to abduct his or her own child
internationally or domestically. As explained by one scholar writing on the subject
in 1999, "[u]nder the Singapore Penal Code, then, a parent cannot kidnap his or
her child."'3 7 Joining the Convention has not changed anything in this respect: as
of March 2013 the home page of Singapore's Central Authority clearly stated that
"[i]n Singapore, parental child abduction is not considered a criminal issue but is
viewed as a civil matter."13 8
There is one exception: a 1996 amendment to Section 126 of the Women's
Charter makes it an offense for any person to remove a child subject to a custody
order from Singapore for more than one month without the consent of both parents
or the leave of the court.' 3 9 The proscription applies even to a parent vested with
sole custody and thus amounts to a prohibition on unilateral relocations abroad
without the consent of the other parent or the leave of the court.
For Hague Convention purposes, therefore, any parent of a child in Singapore
subject to a custody order under the Women's Charter (whether or not the order
gives them custody) appears to have a statutory ne exeat right-essentially the
right of one parent to veto the removal of the child from the jurisdiction of
residence by the other parent, even when the other parent has full (sole) custody
rights. Courts in some states parties to the convention, including the U.S. Supreme
Court, have found ne exeat rights to constitute "rights of custody" under the Hague
Convention, insofar as they necessarily give the parent holding them the "right to
determine the child's place of residence." 40
On its face, the above provision of Section 126 of the Women's Charter does
not apply in cases where a custody ruling has not yet been made (as is often the
case of abductions that take place before any court proceedings have been
commenced).141 Furthermore, it is not clear whether a "no custody order" qualifies
as a "custody order" for purposes of applying this provision. It seems
inconceivable, however, that a parent who has full parenthood under the "law of
parenthood," before any restrictions are applied by courts through the Women's
Charter in the form of a custody order, would not be found to have a right to
participate in decisions regarding his or her child's residence when a parent who
had lost custody would, merely because of the mechanistic operation of Section
126. In addition, insofar as Singapore courts have held that non-custodial parents
should be consulted about important matters such as a change of name, the same
requirement would seem likely to apply to a change of residence.
137. Leong Wai Kum, International Co-operation in Child Abduction Across Borders, II SING.
ACAD. L.J. 409, 418 (1999) (emphasis added) (citations omitted).
138. Frequently Asked Questions, MINISTRY Soc. & FAM. DEv.,
http://app.msf.gov.sg/SingaporeCentralAuthority/FAQ.aspx (follow "5. Is parental child abduction a
crime in Singapore?" hyperlink to show answer) (last visited May 31, 2013).
139. Women's Charter (Cap. 353, 2009 Rev. Ed. Sing.) § 126.
140. See e.g., Abbott v. Abbott, 560 U.S. 1, 11 (2010).
141. See Women's Charter § 126 (Sing.).
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The author's conclusion is thus that between the Women's Charter and the
"law of parenthood" described above, virtually all parents in Singapore have
"rights of custody" for purposes of the Hague Convention. In most cases
originating from Singapore, therefore, the inquiry would seem likely to focus not
on whether the left-behind parent had rights of custody, but whether they were
actually being exercised at the time.
IV. IMPLEMENTING THE CONVENTION
A. Singapore
1. The International Child Abduction Act of 2010
The International Child Abduction Act ("ICAA"), Singapore's implementing
legislation for the Convention can be seen as a natural extension of the legal
regime described above. Singapore courts have often dealt with international
custody disputes, including in abduction-type situations, before the country joined
the Convention.142 In at least one reported judgment, a Singapore court even
referred specifically to the principles of the Convention in resolving such a case. 143
Doing so can be seen as a natural extension of the principle of the paramountcy of
the welfare of the child, a principle in which the Convention itself is also rooted.
The ICAA is a comparatively short statute, containing just 24 sections that
cover the basic aspects of implementation. 144 First, it establishes Singapore's
Central Authority within the Ministry of Social and Family Development.145
Second, the ICAA establishes the basic procedural framework for court
involvement in ingoing and outgoing cases arising under the Convention.146 More
detailed procedural rules have been left to the rule-making authority of the
Supreme Court, which has used this authority to transfer Convention cases to the
family division. 147
142. For example, the seminal case of CX v CY [2005] 3 SLR (R) [690], [2005] SGCA [37], 1 38
(Sing.), discussed above, involved a Dutch national living in Thailand and a Singapore mother. See also
ELEMENTS OF FAMILY LAW IN SINGAPORE, supra note 105, at 302-304.
143. In AB v AC, a case decided in 2004 and involving a Norwegian man and a Singaporean
woman who had been residing in Norway with their child after their divorce, the Singapore court
awarded custody to the father for purposes of returning the child to Norway after the mother brought the
child to Singapore in violation of the Norwegian court order. AB v AC [2004] SGDC [61 (Sing.). See
also Debbie Ong & Valerie Thean, Family Law, 5 SING. ACAD. L. ANN. REV. SING. CASES 281, 281-83
(2004). Interestingly, the court also based its ruling in part on Section 126(5) of the Women's Charter,
noting that since the provision made it an offense to do what the mother had done leaving Singapore,
permitting similar behavior in the opposite direction would create a double standard. Id.
144. International Child Abduction Act (Cap. 143C, 2011 Rev. Ed. Sing.), available at
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query--Docld%3A%2251e460e9-3If7-
4792-ael8-86190cf4b6b%22%2OStatus%3Ainforce%2ODepth%3AO;rec=0.
145. See id. §§ 5-7.
146. See id. §§ 8-20.
147. See Supreme Court of Judicature (Transfer of Matrimonial, Divorce and Guardianship of
Infants Proceedings to District Court) Order 2007 (Cap. 322, 2007 Rev. Ed. Sing.), available at
http://statutes.agc.gov.sg/aol/search/display/view.w3p;page=0;query--Compld%3Aadb39909-4294-
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The ICAA also addresses legal aid and certain other miscellaneous matters
relating to implementation. Under Section 14(1), an application under Article 15
of the Convention may be made for a court declaration that the removal of a child
from Singapore violated rights of custody in Singapore.' 48
Much of the Convention's implementation is accomplished through Section 3
of the ICAA, which accords most of the treaty (including the Article 5 definition of
"rights of custody") the force of domestic Singaporean law, the relevant articles
being attached as an appendix.14 9 Since the ICAA is readily available online, in
English, 150 and accomplishes implementation through adoption of the Convention
provisions as they are written, the preceding brief summary should suffice for
purposes of this article.
2. The Convention in Singapore Courts: BDUv BDT
Despite the comparatively small number of inbound cases recorded in
Singapore since its accession went into effect in 2011, by the following year a
Singapore court was deciding its first return order case-that of BDU v BDT,
which culminated in a high court opinion issued May 15, 2013.'15
BDU v BDT was what an English court of appeals judge would likely call "a
very standard Hague case."l 52 A German man and a Singaporean woman became
acquainted over the Internet. 5 3 After meeting in person she became pregnant.154
They married and set up a household in Germany where the child at issue was born
in 2010.'15 The marriage went sour and, after returning temporarily to Singapore
in January of 2012 to celebrate the Chinese New Year, the mother, pregnant again,
remained in Singapore, apparently refusing to return to Germany.' 56 The father
had already dealt with a similar situation the previous year at which time he had
procured from a German court an order temporarily vesting in him the sole right to
4bcl-95b8-
ccbla8fbe4e%20 OValidTime%3A20140611000000%20TransactionTime%3A20140611000000;rec=0.
Note that the Syariah Court has no role in proceedings under the ICAA.
148. International Child Abduction Act § 14(1) (Sing.).
149. See id. § 3.
150. See International Child Abduction Act (Sing.), supra note 144 (website at the end of citation)
151. BDU v BDT [2013] SGHC [106] (Sing.), available at http://www.singaporelaw.sg/sglaw/laws-
of-singapore/case-law/free-law/high-court-judgments/1 5217-bdu-v-bdt-2013-sghc-106.
152. E (Children) (FC), [2011] UKSC 27, [2012] 1 AC 144 (S.C.) 11 11 (appeal taken from EWCA)
(U.K.) (quoting the description of the case by U Thorpe of the Court of Appeal) (involving an English
woman who brought her children to England from Norway to escape alleged psychological abuse from
her Norwegian husband and resulted in the return order made by the trial judge being upheld).
153. BDU v BDT [2013] SGHC 116 (Sing.).
154. Id.
155. Id.
156. See id. 111 8, 11-13 (indicating that the second child was not subject to any court proceedings
in Singapore).
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determine the child's place of abode. 157 The order was vacated after she returned
to Germany. 58
In February of 2012, after the second instance of her refusing to leave
Singapore with the child, the father returned alone to Germany and immediately
commenced proceedings in a court there.159  He promptly obtained an order
transferring parental authority to him and ordering the mother to return the child to
the father in Germany.160 This was followed by a request for return filed with the
Central Authority in Germany and a request for assistance filed with the Singapore
Central Authority.161 The mother commenced proceedings under the GOIA in
April 2012 seeking sole custody and care and control over the child, but these
proceedings were stayed under the ICAA by the father's commencement of an
application for retum.162
The proceedings were prompt. The Singapore district court Judge issued a
decision ordering the return of the child to Germany on August 21, 2012.163 The
mother appealed almost immediately and the Singapore High Court issued a very
thorough judgment affirming the order less than a year later.164 The High Court
was no doubt cognizant of the importance of this-its first decision under the
Convention.
The German father acted well within the one year period mandated by the
Convention16 5 and there was never any dispute about his objections to the child's
retention in Singapore or efforts to exercise his rights of custody. 166 This meant
that the defenses to a return order under Article 13(a) of the Convention were not
available.'6 7 The case was thus essentially about the applicability of Article 13(b),
which states that convention members do not have to return a child if the party
opposing it establishes that "there is a grave risk that his or her return would
expose the child to physical or psychological harm or otherwise place the child in
an intolerable situation."' 68
At the district court level, the mother claimed that she had been
psychologically abused by her in-laws and physically abused by the father.' 69 Her
Article 13(b) defense was thus essentially that returning her to Germany would
157. Id. 119.
158. See id. 110.
159. See id. II -12.
160. Id. I 12.
161. Id.
162. Id. I 13.
163. Id. 137.
164. See id. Jil 49-107.
I65. Id. 118.
166. Id.
167. See Convention, supra note 1, art. 13. Hague Convention, Article 13 states, in part, that a
return does not need to be ordered if "a) the person, institution or other body having the care of the
person of the child was not actually exercising the custody rights at the time of removal or retention, or
had consented to or subsequently acquiesced in the removal or retention." Id. (emphasis added).
168. Id.
169. BDU v BDT [2013] SGHC 1J 44-48 (Sing.).
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subject her to further physical and emotional harm and thus expose E, their child,
to grave psychological harm. Upon appeal, this claim was bolstered with affidavits
and a psychological report suggesting that being forced to return to Germany might
render the mother suicidal and that the undertakings and protective measures were
manifestly inadequate and unsatisfactory.170
On appeal, the High Court surveyed how courts in several "peer"
jurisdictions, the United Kingdom, Australia, and New Zealand, had dealt with the
13(b) defense.' 7' First the court looked at two recent cases of the U.K. Supreme
Court to find the position in the United Kingdom "less than clear cut."' 72 As
interpreted by the Singapore Court of Appeal, in the 2011 case In re E, the U.K.
Supreme Court essentially discounted the subjective, often unsubstantiated claims
of mental harm by abducting mothers and focused on the objects of the Convention
as being to deter parents taking the law into their own hands and restoring children
as soon as possible to their home country.'73 By contrast, however, in a case
decided the following year, In re S, the U.K. Supreme Court seemed to step back
and endorse a highly subjective version of the 13(b) defense:
The critical question is what will happen if, with the mother, the child is
returned. If the court concludes that, on return, the mother will suffer
such anxieties that their effect on her mental health will create a
situation that is intolerable for the child, then the child should not be
returned. It matters not whether the mother's anxieties will be
reasonable or unreasonable.174
The High Court then turned to Australia, where the position set forth in DP
Commonwealth Authority and JLM v Director General NSW Department of
Community Services rendered the position in that country "quite certain."' 75
Essentially the court found this case to stand for that 13(b) defenses were rarely
applied without clear and compelling evidence.
Next the High Court looked to New Zealand, first referencing A v Central
Authority for New Zealand, which it found to stand for the proposition that "the
issue of whether the child will be put in an intolerable situation will not even arise
if the legal system of the country of habitual residence is capable of protecting (the
best interests of) the child."' 6  This would appear to call for an exceptionally
narrow reading of the 13(b) defense.
Yet the court ultimately settled on part of an analytical method developed in a
conflicting New Zealand authority emphasized by the appellant mother, El Sayed v
170. See id. Ji 51, 62.
171. Id. Jllj21-36.
172. Id. Jl 28-30.
173. Id. Jil 26-28 (citing In re E (Children) (FC), [2011] UKSC 27, [2012] 1 AC 144 (appeal taken
from EWCA) (U.K.)).
174. Id. 11 29 (citing In re S (A Child), [2012] UKSC 10, [2012] 2 AC 257 [34] (U.K.) (emphasis
added)).
175. Id. 1 30. (citing DP v Commonwealth Central Authority (2001) 206 CLR 401 (Austl.); JLM v
Director-General NSW Department of Community Services [2001] HCA 39 (Austl.)).
176. Id. J|l| 31-32 (citing A v Central Authority ofNew Zealand [1996] 2 NZLR 517 (CA)).
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Secretary for Justice ("El Sayed").'n In that case the court held, inter alia, that the
13(b) exception required
(a) the identification of [a] specific harm to the child; (b) of a requisite
character; (c) that the harm must be demonstrated to be of a grave
character; (d) by clear and compelling evidence; and (e) if [the] harm of
that kind was established, the trial Court had a wide discretion as to how
the return dilemma is to be addressed. 78
Singapore's High Court found (a) through (d) of the El Sayed test to be useful
guidelines and, noting them to be consistent with the ruling of the U.K. Supreme
Court in In re E, used them to resolve the case at bar.'79 The court discounted
much of the assertions and noted numerous discrepancies in the assertions made by
the mother and her psychiatric expert witness. 80 The court concluded that most of
the mother's assertions about the "intolerable harm" that would result from a return
would spring from the child being separated from her, though she had failed to
articulate any reason why such separation was necessary (the father having offered
various arrangements whereby she could continue to live in Germany).' 8' Since
this harm would only result if the mother refused to return to Germany, and she
had failed to submit adequate evidence that doing so would be intolerable for her
beyond mere assertions and psychological evidence developed primarily after the
proceedings commenced, 8 2 the court concluded that the four elements it had taken
from El Sayed were not present and upheld the return order. 83
BDU v BDT shows that from the outset Singapore's courts have adopted an
approach to interpreting the Convention that looks to what they consider to be its
peer jurisdictions. While there are differences in approach and interpretation
between these jurisdictions, this case shows that the nation's courts can be
expected to interpret the Convention similar to other common law jurisdictions, but
also consistently with Singapore's domestic laws of custody and guardianship.
B. Japan's Implementing Act
Before discussing Japan's implementing legislation, two points should be
noted. First, as in the case of Singapore, when committed by a parent, child
abduction is generally not considered a criminal offense in Japan. However, there
have been occasional arrests and convictions of parents snatching their own
children, though they have typically also involved some element of "disturbing the
peace." 8 4 Nothing about Japan's implementing legislation is expected to change
the criminal aspects of child abduction (or lack thereof).
177. Id. 1133. (citing El Sayed v Secretaryfor Justice [2003] 1 NZLR 349 (N.Z.)).
178. Id.
179. Id. 11189.
180. Id. fIM 100, 104-105.
181. Id.1197.
182. Id.
183. Id. 1107.
184. Possible Criminal Penalties in Japan for Parental Abduction to Japan, JAPAN CHILD. RTS.
NETWORK, http://www.cmjapan.net/TheJapanChildrensRights Network/res-criminalpen.html (last
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Second, with Japan's implementing legislation just coming into effect April 1,
2014, there have been no cases arising under the Convention in Japan.'" It should
be noted, however, that Japanese courts have had an exceptionally bad track record
in returning children removed from another country in violation of a custody order
in that country.'18 It is commonly said that the return of a child to another country
has never been realized through the court system in Japan, a state of affairs that is a
reflection of the Japanese legal system's limited capability to remedy abductions
even in strictly domestic cases.
A great deal of the diplomatic pressure on Japan to join the Convention can
thus be said to have been on the expectation that doing so would result in Japanese
courts acting differently. At the same time, however, it has also resulted in a
portrayal in the Japanese media of the Convention as something Japan "must" sign
visited Feb. 6, 2014). Here again, the Family Registry plays a subtle role. Japanese police are generally
reluctant to become involved in civil disputes. However, after divorce a parent who has lost parental
authority is for family register purposes in the same position as a stranger, making it more likely that
police will regard a post-divorce abduction as potentially criminal. Id.
185. Japan Finally Signs Hague Convention Governing International Child Custody Disputes,
ASAHI SHIMBUN, Jan. 25, 2014, http://ajw.asahi.com/article/behind-news/AJ201401250061.
186. As already noted, this poor record is one of the factors in the severe criticism and diplomatic
pressure that has been directed at Japan to sign the convention. See, e.g., H.R. Res. 1326, 11Ith Cong.
(2010) (calling on Japan to resolve outstanding cases of abduction of children from the United States
and to promptly join the Hague Convention); Press Release, Joint Statement by the Ambassadors of
Australia, Belgium, Canada, Colombia, France, Germany, Hungary, Italy, New Zealand, Spain, the
United Kingdom and the United States, and the Head of the Delegation of the European Union to Japan,
Australian Embassy, Tokyo (Oct. 22, 2010), available at
http://www.australia.or.jp/en/pressreleases/?id=80 (expressing concern over child abduction problem in
Japan and urging the country to join the Hague Convention: "Japan is the only G-7 nation that has not
signed the Convention. Currently the left-behind parents of children abducted to or from Japan have
little hope of having their children returned and encounter great difficulties in obtaining access to their
children and exercising their parental rights and responsibilities."); Lucy Birmingham, How Did Japan
Become a Haven for Child Abductions?, TIME (Mar. 7, 2011),
http://www.time.com/time/world/article/0,8599,2056454,00.html. This author has also written a number
of articles critical of Japan's failure to join the Convention or modify its domestic law and practices to
suitably address the problem of parental child abduction. See, e.g., Colin P.A Jones, Expectations Low
as Hague Signing Approaches, JAPAN TIMES (Feb. 21, 2012),
http://www.japantimes.co.jp/community/2012/02/21/issues/expectations-low-as-hague-signing-
approaches/#.UvQSJSTn IU; Colin P.A. Jones, Upcoming Legal Reforms: A Plus for Children or plus
ca change?, JAPAN TIMES (Aug. 9, 2011),
http://www.japantimes.co.jp/community/2011/08/09/issues/upcoming-legal-reforms-a-plus-for-
children-or-plus-ca-change/#.UvQRWSTn IU. As an aside, the author believes one of the problems
that likely lurks at the heart of Japan's Hague Convention implementing regime is that the primary
expectation on the part of foreign critics is that joining the treaty will lead to different results from
Japanese courts, while on the other the primary expectation on the part of those Japanese involved in
implementation may be that joining the treaty alone will cause foreign criticism to cease!
187. See Jones, In the Best Interest of the Court, supra note 77, at 258-264 (this work no longer
reflects current Japanese law-including a recent wholesale amendment of the family court procedural
statute-or judicial practice, though the institutional factors described still apply).
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because of foreign pressure rather than for reasons relating to the welfare of
children. 188
Against this background, Japan's law for implementing the Convention, the
"Act in connection with the implementation of the convention on the civil aspects
of international child abduction" ("the Act"), 1 8 9 presents a stark contrast to the
ICAA. Submitted to Japan's Diet in March 2013, which quickly approved it, the
Act was promulgated on June 19 and came into effect April 1, 2014.'90 The Act
contains a total of 153 articles (not including supplementary provisions) and fills
110 A-4 sized pages.' 9 ' Further procedural details will come in the form of rules
to be established by Japan's Supreme Court.
Longtime observers of Japan's international abduction problem might be
tempted to conclude that such a baroque statute evidences a desire to make it
difficult to actually achieve the return of a child from Japan. Much of the Act
(Articles 32-143) is devoted to establishing an entire procedural regime for
handling return requests, including detailed rules governing applications, initial
trials, mediation, appeals, retrials, and enforcement. 192 Each step of the process
established in the Act seems to present an opportunity for a disposition either
preventing or delaying return.
Some cynicism may be justified. For example, going so far as to allow a
losing party to apply for a retrial after appeals have been exhausted (Articles 119-
120)193 seems inconsistent with the Convention mandate that return cases be
handled expeditiously.194 Not to mention the Hague Convention best practices
calling for the minimization of opportunities for further delay once a judgment has
become final.' 95
188. See, e.g., Higuj5yaku, kodomo no tame ni taisei tsukuri isoge [Hague Joyaku-Need to make
a system for children quickly], YOMIURI SHIMBUN, Apr. 30, 2013, at 3. If anything, the welfare of
children has come up in public debate in Japan over joining the Hague Convention primarily in the
context of how to protect Japanese mothers and their children fleeing from abusive foreign fathers. Id.
This has resulted in a spate of vaguely-tautological editorials that support Japan joining the Convention
while calling for it to be implemented in a manner that protects the interests of children. Id.
189. KOKUSAITEKINA KODOMO NO DASSHU NO MINJIJO NO SOKUMEN NIKANSURU JOYAKU NO
JISSHINI KANSURU HORITSU [Act for Implementation of the Convention on the Civil Aspects of
International Child Abduction], Act No. 48 of 2013 (Japan), available at
http://www.moj.go.jp/content/000l21368.pdf
190. Process Toward Conclusion of the Hague Convention, MINISTRY OF FOREIGN AFF. OF JAPAN
(Mar. 7, 2014), http://www.mofa.go.jp/fp/hr ha/page22e_000251 .html.
191. Act for Implementation the Convention on the Civil Aspects of International Child Abduction
(Japan).
192. Id. arts. 32-143.
193. Id. arts. 119-20.
194. See Convention, supra note 1, arts. 1-2.
195. HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW [HCCH], GUIDE TO GOOD PRACTICE
UNDER THE HAGUE CONVENTION OF 25 OCTOBER 1980 ON THE CIVIL ASPECTS OF INTERNATIONAL
CHILD ABDUCTION: PART II-IMPLEMENTING MEASURES, 36-37 (2003), available at
http://www.hcch.net/upload/abdguide2_e.pdf. A motion for a new trial may result in enforcement of a
return order being suspended, and can be requested for any of the reasons set forth in Art. 338 of the
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Initial cynicism aside, other factors may be at work in the Japanese approach
to implementation. First, for linguistic reasons it is unlikely that Japan could
simply emulate Singapore by adopting convention provisions "as is" into Japanese
law. This would likely involve complex translation issues (including conformity
with domestic legal usages) and has never been Japan's practice with treaties.
Second, and perhaps more importantly, Japan's judicial system is based on
continental models and lacks many of the inherent powers that have come to be
exercised by common law judges.196 Japanese judges can only exercise those
powers given to them by the law and lack the many vaguely defined "inherent
powers" of their common law counterparts (including the broad wardship
jurisdiction that courts in common law systems have long exercised over
children).197  This difference is illustrated by Article 73(2) of the Act which
empowers judges hearing return cases to allow parties to speak, as well as prohibit
them from speaking,' 98 a power most common law judges likely take for granted.
In a similar vein, the Act gives a court hearing a return case the authority to issue
orders prohibiting the removal of an abducted child from Japan (Articles 122 and
123), a power, which to the author's knowledge, has never been used by Japanese
courts in pre-Convention cases.
Thus, insofar as the Convention expects Japanese judges to act in a particular
way (expeditiously and adjudicating only a limited range of issues) in specific
types of cases (requests for return orders), it may not have been possible to
accomplish this by merely modifying existing procedures and expecting judges to
take the lead in implementation. This seems particularly likely when one recalls
that the existing system of child custody litigation is based primarily on mediation
aimed at producing consensual result which, if unsuccessful may require years of
judicial proceedings before a final result is reached. The fact that Japan has chosen
to have cases arising under the Convention handled in just two designated family
courts (in Tokyo and Osaka) further necessitates a procedural regime different
from the existing system rules designed for a nationwide network of family
courts. 200
Another source of skepticism might be the gatekeeper role the Act accords to
the Minister of Foreign Affairs (who under Article 3 of the Act is designated as
Japan's Central Authority) 201 in rejecting defective applications for returns and
Code of Civil Procedure, which include: "There was an omission in a determination with regard to
material matters that should have affected a judgment." MINPO [MINPO] [CIv. C.] art. 338 (Japan).
196. JOHN HALEY, AUTHORITY WITHOUT POWER: LAW AND THE JAPANESE PARADOX 118(1991).
197. See, e.g., PRINCIPLES OF FAMILY LAW IN SINGAPORE, supra note 91, 424-426 (describing
English law background to Singapore law of wardship and judge's inherent powers to make rulings).
198. Act for Implementation of the Convention on the Civil Aspects of International Child
Abduction, art. 73, para. 2 (Japan).
199. Id. arts. 122-123. Note that Art. 22 of the Japanese Constitution guarantees the freedom to
"move to a foreign country." NIHONKOKU KENPO [KENPO] [CONSTITUTION], art. 22 (Japan).
200. Act for Implementation of the Convention on the Civil Aspects of International Child
Abduction, art. 32 (Japan).
201. Id. art. 3.
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access assistance.202 While Singapore's ICAA merely empowers its Central
Authority to reject incoming applications which do meet formal requirements,
Japan's Act (Articles 7 and 18) goes into significant detail as to when the Minister
is required to reject applications, including instances when doing so might involve
203performing a quasi-judicial function. For example, under Article 7(l)(6) of the
Act, the Minister must reject a return application if "it is clear" that the applicant
did not have or was not exercising "rights of custody" under the laws of child's
jurisdiction of habitual residence.204 The ability of Japan's Central Authority to
make decisions about law and fact in "clear cases" seems inconsistent with Hague
Convention best practices, which state that: "Central Authorities must exercise
extreme caution before rejecting an application, especially where there is a
difference of opinion between Central Authorities concerning habitual residence or
rights of custody, as these issues will require judicial determination."205
One of the Act's most contentious features may prove to be its
implementation of the Convention exceptions to the return principle. Under
Convention Article 13(b), a child does not have to be returned if "there is a grave
risk that his or her return would expose the child to physical or psychological harm
or otherwise place the child in an intolerable situation." 206  This exception is
replicated in Article 28(l)(4) of the Act, but in paragraph 2 of the same article,
judges hearing return cases are authorized to take into account a wide variety of
factors in evaluating whether an exception is applicable, including the risk of
violence (defined as including verbal behavior) to the taking parent or the child.207
Another factor that can be considered is whether there are circumstances that
would make it difficult for the taking parent, or the requesting parent, to care for
the child after a return.208 Such a provision seems to authorize something close to
an evaluation of both parents' custodial capacities, a determination that is
essentially prohibited by Article 19 of the Convention.
A final reason for the Act's baroqueness may be because, rather than building
upon a pre-existing foundation of compatible domestic law and practice as in the
case of Singapore's ICAA, the Act essentially reflects an effort to graft a treaty
onto a system of family law that is arguably inconsistent with it. The Convention
is rooted in widely-accepted notions of what is in the best interests of children (not
being abducted and having their welfare decided in their jurisdiction of habitual
residence),209 while Japanese family law can be understood as based primarily
202. See id. arts. 7-18.
203. Id.
204. Id. art. 7, para. 1, no. 6.
205. HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW [HCcH], GUIDE TO GOOD PRACTICE
UNDER THE HAGUE CONVENTION OF 25 OCTOBER 1980 ON THE CIVIL ASPECTS OF INTERNATIONAL
CHILD ABDUCTION: PART I-CENTRAL AUTHORITY PRACTICE 47 (2003), available at
http://www.hcch.net/upload/abdguide e.pdf.
206. Convention, supra note 1, art. 13(b).
207. Act for Implementation of the Convention on the Civil Aspects of International Child
Abduction, art. 28 (Japan).
208. Id. art. 28, para. 2, no. 3.
209. Convention, supra note 1, at arts. 1-2.
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upon consensual arrangements in which the government performs a largely
administrative function (processing paperwork) without any supervision over the
welfare of the children affected by them.
For example, the Act uses the term "kango no kenri" ("rights of custody") but
does not include a definition, just as with the Convention itself.210 However, the
term "kango" (care, custody) is also used in Articles 766 and 820 of Japan's Civil
Code but there is no attempt to reconcile the two terms, even if only to clarify what
"kango no kenri" means in the context of Japanese law for purposes of
understanding when a child taken from Japan should be returned under the
Conventions.21' As already noted, the "right to determine the child's residence" is
not only part of the Convention definition of "rights of custody" but also identified
as a component of parental authority in the Japanese Civil Code.212 The lack of
concordance between "rights of custody" in the Convention and the Act and
"parental authority" under the Civil Code may result in discrepancies between how
Japanese law treats international cases and domestic cases. This will become more
apparent as cases develop. Under the Convention, a Japanese parent can request
and probably achieve the return of a child taken to a foreign country based on
having joint parental authority over the child during marriage. 213 In the same
scenario taking place domestically, the Japanese parent may not even be able to see
the child, let alone expect a Japanese family court to realize a return to the status
quo ante.214
The discrepancies between the Convention and Japanese domestic law
become most apparent in connection with access rights. Under Article 16 of the
Act, a parent may seek the Minister's assistance in facilitating contact with a child
in Japan based on access rights recognized in another Convention country.2 15 Such
an application must include documents establishing that the applicant is entitled to
access rights under the laws of the child's habitual residence.216 If one were to file
an application from a hypothetical country that had exactly the same laws as Japan,
however, the author has no idea what such documents would be! Japanese law
contains no clear statements regarding access (a term that did not even appear in
the Civil Code until 2011) nor is the author aware of any judicial precedents
declaring access to be assumed because it is in the best interests of children absent
special circumstances. Finally, even in cases where courts get involved in access
disputes, mediation is required first, and access itself may be the subject of
210. See Act for Implementation of the Convention on the Civil Aspects of International Child
Abduction, art. 2 (Japan) (rights of custody is not defined in the definition article).
211. See Minp6 [Minpo] [Civ. C.] art. 766, 820 (Japan).
212. Id. art. 821.
213. Convention, supra note 1, art. 3.
214. Minpo [Minpa] [Civ. C.] art. 819 (Japan).
215. Act for Implementation of the Convention on the Civil Aspects of International Child
Abduction, art. 16 (Japan).
216. Id.
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mediation. As a result, it is not uncommon for parents to go for extended
periods with no access despite court involvement through mediation.
The Act appears to have been drafted with full cognizance of the deficiencies
of Japanese law on the subject of access. In Article 21, a provision that to an
extent mirrors Article 16 of the Convention, and by which parents in Japan can
seek assistance in exercising rights of access with respect to children taken to
another contracting state, there is no reference to rights of access "under Japanese
law"-only a generic reference to the "law of habitual residence." 218 Here again,
the author suspects that a clear reference to "rights of access under Japanese law"
would invite unwelcome inquiries about what that means in the context of strictly
domestic cases.
V. SYNTHESIS
With these brief comparisons behind us, we can now return to the question
posited at the beginning of this article: is there anything about the two
implementation regimes presaging the development of an "Asian" version of the
Convention in practice? Accepting that this is a very limited comparison, and one
that can only truly be properly done with a greater range of samples (including the
implementation regimes of "Western" Convention parties), the author would
nonetheless suggest the answer is likely to be "no."
As this article has hopefully made clear, the systems of family law and
manner of implementing the Convention in Japan and Singapore are very
different-even the two countries' motivations for joining the treaty may be quite
different. Moreover, the author believes that many of the differences between
Japan and Singapore described in this article are likely to be attributable primarily
to the differences in the underlying common law and continental systems in which
their respective legal systems are based. Despite having a population comprised of
a variety of Asian ethnic and religious groups, the manner in which Singapore's
courts handle child custody-related matters seems quite familiar to a common law-
trained lawyer such as the author. The Japanese system would likely seem quite
different-and in some respects (the role of the family register, for example)
unique, even.
At the same time, however, many of the features of the Japanese system that
may seem different may be so as much because of their continental European
heritage as because of "Japanese-ness." For example, a widely identified problem
with Japanese family courts in custody and access cases has long been lack of
enforceability. 219 Yet Germany, a country on which many features of the Japanese
217. Domestic Relations Cases, SUPREME CT. JAPAN,
http://www.courts.go.jp/english/judicialsys/domestic relations/domestic index/index.html#0I (last
visited June 5, 2014).
218. Compare Act for Implementation of the Convention on the Civil Aspects of International
Child Abduction, art. 21 (Japan), with Convention, supra note 1, art. 16.
219. Until a few years ago the U.S. State Department website included the following description of
the situation: "compliance with [Japanese] Family Court rulings is essentially voluntary, which renders
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civil justice system is modeled, was identified by the U.S. State Department as a
country showing "patterns of non-compliance" with the Convention as recently as
2008 for essentially the same reason.220 In fact, a review of U.S. State Department
annual reports on compliance with the Convention shows that the countries
identified as having compliance issues, particularly with respect to enforcement,
tend to overwhelmingly be those with civil law, rather than common law
systems. 221
The United States government's view of Convention compliance is not
conclusive of anything, of course. However, it may be the case that, as more Asian
countries do come to join the Convention, the inquiry should be as much on the
differences between the two main sources of Western legal tradition as between
more vaguely-defined "Western-ness" and "Asian-ness."
Finally, if there is one area where more detailed scrutiny as to possible
differences between "Asian" and "Western" modalities of resolving disputes may
be merited, the author would suggest it may be in the area of family mediation.
However, this is a subject that must be lcft to future research.
any ruling unenforceable unless both parents agree." Reproduced in Jones, In the Best Interest of the
Court, supra note 77, at 247 n.317.
220. See U.S. DEP'T OF STATE, REPORT ON COMPLIANCE WITH THE HAGUE CONVENTION ON THE
CIvIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION, 14 (2008).
American parents often obtain favorable court judgments regarding access and visitation, but
the German courts' decisions can remain unenforced for years. Since physical force . . . to
enforce court orders and legal sanctions [is] rare, taking parents can and do avoid allowing
court-ordered access. As a result, a number of U.S. parents still face problems obtaining
access to and maintaining a meaningful parent-child relationship with their children who
remain in Germany.
Id. With the exception of the first sentence, the above would also serve as an accurate description of the
situation in Japanese courts. Jones, In the Best Interest of the Court, supra note 77, at 247 n.317.
221. U.S. DEP'T OF STATE, REPORTS ON COMPLIANCE WITH THE HAGUE ABDUCTION CONVENTION
6 (2013), available at http://travel.state.gov/content/dam/childabduction/complianceReports/2013.pdf
(listing Argentina, Australia, France, Mexico, the Netherlands, and Romania as countries with
enforcement concerns). Each of these countries, with the exception of Australia, are based on civil law
systems. See The World Factbook: Legal Systems, CENT. INTELLIGENCE AGENCY,
https://www.cia.gov/library/publications/the-world-factbook/fields/2100.html (last visited June 4,
2014).
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